never beaten. 8 Frequently children are also victims of abuse. Between fifty-three and seventy percent of men who abuse women also beat their children, 9 and a significant number sexually abuse the children, especially daughters.' 0 Many children also suffer serious injuries as a result of the reckless conduct of their fathers' while beating their mothers." In families where the mother is beaten, sixty-two percent of sons over the age of fourteen are injured trying to protect their mothers.' 2 A son who sees his father beat his mother is more likely to become a delinquent or a batterer himself than if his father beat him instead.
13
In most communities police officers may be the only meaningful contact citizens have with "the law." The evidence suggests, however, that police are largely indifferent to domestic violence, and that they attach to it a very low priority.'
4 Throughout the 1970s and early 1980s, officers believed and were taught that domestic violence was a private matter, ill suited to public intervention.'
5 Police depatments also consider domestic violence calls unglamorous, nonprestigious, and unrewarding. 16 Until recently, police frequently ignored domestic violence calls 17 or purposefully delayed responding for several hours.
18 Even when they eventually arrived on the scene, police rarely did anything about domestic violence, 19 and some actually responded by laughing in the woman's face.
from the home temporarily to cool off. 2 ' Some police officers removed the abused woman from "his" home. 2 2 Yet, in conformity to traditional practice, police virtually never arrested the abuser. 23 In rural areas, police who frequently know both parties or at least the abuser, were even more reluctant to respond in a manner that would protect the victim. 24 Indeed, those police departments that had policies on handling domestic calls in the 1970s had a clear non-arrest policy. The Oakland Police Department's 1975 Training Bulletin on Techniques of Dispute Intervention explicitly described [t] he police role in a dispute situation [as] more often that of a mediator and peacemaker than enforcer of the law.... [T] he possibility that ... arrest will only aggravate the dispute or create a serious danger for the arresting officers due to possible efforts to resist arrest... is most likely when a husband or father is arrested in his home .... Normally, officers should adhere to the policy that arrests shall be avoided... but when one of the parties demands arrest, you should attempt to explain the ramifications of such action (e.g., loss of wages, bail procedures, court appearances) and encourage the parties to reason with each other. 2 5 Detroit Police CommanderJames Bannon, in his address to the 1975 American Bar Association convention, described the manner in which his police officers respond to domestic violence calls. According to Bannen, the dispatcher would screen calls from battered women to respond only to those women who appeared in the most imminent danger. If the woman had only minor injuries when they arrived, the police became angry and would not respond quickly the next time. 26 Women often learned to report that a stranger was attacking them or that their abuser had a gun. While such a desperate ploy might have worked once for a woman, police simply declared her not credible if they found no serious injuries. Lacking credibility, she was deemed unworthy of police protection if she called again. Police treated poor women and women of color with less concern than they did middle class and white women, even when they were severely injured. 27 21 STRAUS, supra note 16, at 233. 22 Id.
23 Id. at 232-33. 24 ShirleyJ. Kuhle, Domestic Violence in Rural America: Problems and Possible Solutions, NE-BRASKA POLICE OFFICER 44 (1982) .
25 MARTIN, supra note 14, at 93-94. 26 LENORE E. WALKER, THE BATTERED WOMAN 208 (1979) .
SUSAN SCHECHTER, WOMEN AND MALE VIOLENCE: THE VISIONS AND STRUGGLES OF
THE BATTERED WOMEN'S MOVEMENT 25 (1982) . (1) Court not in session. (2) No judge available. f. Don't be too harsh or critical. 28 Michigan's policy also failed to provide for sufficient education. While almost half of all Michigan police calls are for domestic disturbances, only three to five out of the 240 hours of police recruit training are devoted to the manner in which police should answer these calls. 29 Training in other police departments has been similarly inadequate. Prior to 1980, when police academies were still uncommon, 30 those who received on-the-job training were generally assigned to those experienced officers who were seen as most successful. Unfortunately, these officers were precisely those least likely to have challenged the standard practices for responding to domestic violence incidents. 3 1 Rookies looked up to their experienced partners and were rewarded for imitating them.
With the advent of police academies, new recruits were trained by men generally "chosen" as instructors, not because of their academic ability or interest in teaching, but because of their advancing age or temporary disability, or because they were on leave or special duty restriction pending departmental investigation. 3 2 New officers were often trained first and foremost as men, and the ethic of masculinity was seen as being of the utmost importance. 33 Seeing anything from a woman's perspective was, if not almost taboo, at least so completely foreign that it did not happen.
In this light, it is hardly surprising that the police who did respond to domestic violence calls almost always took the man's side. 34 And because abusers, when they did not or could not deny their abuse, tried to shift the blame onto others, especially their victims, 3 5 the police frequently joined in blaming the victim. 3 6 The responding officer often admonished the woman to be a better wife or asked, or at least wondered, why she did not leave. 3 7 Some officers concluded that she must enjoy the beatings, or at least not mind them. 3 8 These officers conveniently ignored the fact that their failure to protect the woman, her lack of money, and the far greater risk of being beaten or killed if she tried to separate herself from her abuser 39 all combined to make her decision logical. Women's fears of retaliation for leaving are rational; divorced and separated women, who comprise only ten percent of all women, account for fully seventy-five percent of all battered women, and they report being battered fourteen times more often than do women still living with their partners.
40
Battered women who reported assaults have typically represented a small portion of the total number of victims. 41 One 1970s study of 109 battered women revealed that of every 32,000 assaults, only 517, or less than two percent of the total, were actually reported. 4 2 Victims sadly learned that reporting spouse abuse was futile.
3
In 1970, American law did not recognize marital rape as a crime. 44 Though twelve percent of married women are raped by their husbands, and from thirty-four to fifty-nine percent of battered women report that their male partner rapes them, 4 5 laws in most states continued to define rape as intercourse with a woman other than the rapist's wife. 46 Marital rape is one of the strongest 34 SCHECHTER, supra note 27, at 25, 158. 95-96 (1987) .
predictors of whether one of the spouses will kill the other. 4 7 The injuries that wives receive from marital rape are more severe than those received from rape at the hands of a stranger, 48 yet if a wife was raped by her husband before 1970, the strongest charges she could bring were assault charges or a divorce on cruelty grounds. In states like New York, where adultery was the only ground for divorce until 1966, 4 9 the wife could not get a divorce regardless of how many times or how brutally her husband had raped her. Following the law, police throughout the United States largely ignored marital rape.
In 1981, the supreme courts of Massachusetts 50 and New Jersey 5 t declared that a husband could be criminally liable for raping his wife. Several years later, New York, 5 2 Florida, 53 and Georgia 54 followed suit. As of January 1985, twenty states permitted a wife to prosecute her husband for rape, although most of these states limited the situations in which she could do so. 55 Even as recently as July 1991, only nineteen states had completely abolished the marital rape exemption. 5 6 In those states where marital rape was not a crime, however, it was usually grounds for divorce. 5 7 Furthermore, at least twenty-eight states currently specifically allow sexual abuse of a spouse as grounds for the issuance of an order for protection. 58 These changes in the law have made police more able and willing to intervene in situations involving marital rape.
Police frequently rationalized their refusal to intervene in domestic violence cases on the ground that domestic violence work was highly dangerous. 59 was seen as the best way to minimize the risk to the responding officer with an emphasis on maintaining control. Arrests were actively discouraged as a waste of time except when disrespect or threats by an offender or victim indicated that the officer might lose control of the situation. Arrest is therefore [the] assertion of authority rather than a response to the demands of the situation.
60
The reality, however, is that domestic disturbance incidents, which account for thirty percent of police calls, account for only 5.7% of police deaths, making domestic disturbances one of the least dangerous of all police activities. 6 1 In addition, training police to better handle domestic violence incidents can reduce assaults against officers. 6 2 Nevertheless, the myth that domestic violence work is dangerous is still used to justify police discrimination against battered women.
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Another factor makes police education and training difficult. Beyond dismissing woman battering as a real crime, far too many police officers either engage in it themselves 64 or tolerate it within their ranks. 6 5 Like the general population, policemen are often socialized to regard women as inferior and subordinate. 66 Even now, advocates of battered women know that a policeman's battered wife is their most difficult case since most other officers will fail to protect her or enforce any protective order that she may have obtained, and many will help trace her to any shelter where she has sought refuge.
67
In addition to police indifference, battered women faced a harsh body of civil law. Prior to 1972, the only civil remedy which a battered woman had was an injunction against her abuser pursuant to a divorce or a legal separation. 68 These injunctions were quite limited. First, in order to even file such an action, a battered woman had to be married to her abuser. 69 filing fee, with another order for her husband to appear in court and further costs to have him served. 74 Even then, the woman had little hope that the man would get more than an admonishment from the judge. 75 There was also always the chance that the contempt hearing would be turned against her, and the judge would examine her behavior to see what she had done to upset the husband, or what new court order would make him feel less aggrieved and therefore less likely to abuse her in the future. 76 One. thing, however, was certain; police were seen as having no role in enforcing these injunctions since the injunctions were purely civil matters.
II.
COURT CHALLENGES
In the 1970s, Americans gradually became aware that millions of women were being brutally abused by their husbands. A few women had started organizing around the issue of battered women. Some opened their homes to victims or started shelters. Others proposed legislation to assist battered women. It was clear, however, that neither of these approaches would have much effect if the police did not enforce the new laws. As women increasing frustrated by the failure of police to arrest even husbands who committed even felony assaults, it became clear that they needed to concentrate their efforts on forcing the police to enforce the few laws that did exist to help battered women. 7 7 In 1972, the executor of Ruth Bunnell's estate filed a wrongful death action against the San Jose Police Department. 7 8 Mrs. Bunnell had called the police at least twenty times in the year before her death to complain that her husband was abusing both her and her two daughters. 79 Only once did they arrest her husband. 80 In September of 1972, she called the police for help, telling them that her husband was on his way to the house to kill her. 8 ' They told her to wait until he arrived. 8 2 By the time police came in response to a neighbor's call, her husband had stabbed her to death. 83 The California Court of Appeals upheld the trial court's dismissal of the case, reasoning that the police had never "induced decedent's reliance on a promise, express or implied, that they would provide her with protection."
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Legal aid and legal service lawyers, who had always known that the vast majority of their female divorce clients were being violently abused by their husbands, 8 5 were experiencing the same frustrations. Fearing that another tort action for damages against the police would probably meet with little sucess, two groups of legal services lawyers on opposite shores of the country decided to adopt a different approach. They filed for declaratory and injunctive relief against the police in order to force them to do what the law empowered them to do to protect battered women.
The first to file suit was a group of five attorneys in the Legal Aid Society of Alameda County in Oakland. 8 6 They filed a complaint in October of 1976 in the Northern District of California. 8 7 The suit which was captioned Scott v. Hart, was in the form of a class action against George T. Hart, Chief of the Oakland Police Department. 88 They filed on behalf of "women in general and black women in particular who are victims of domestic violence." 8 9 All five of the named plaintiffs were black women who had repeatedly called the Oakland police for protection when they were beaten up by their husbands, ex-husbands or boyfriends. 90 The officers had either failed to respond or had responded in an ineffectual 9 ' or, in one [Vol. 83 case, a threatening manner. 9 2 By bringing their suit on behalf of black victims of domestic violence who were getting less adequate police responses than were white victims, the legal aid lawyers were able to allege a denial of the equal protection mandated by the Fourteenth Amendment. 93 They also claimed that the police had breached their duty to arrest the abusers "when a felony [had] been committed such as felony wife beating" 94 and that a "police policy that de-emphasizes and discourages arresting assailants ... is arbitrary, capricious, discriminatory, and deprives plaintiffs and the plaintiff class of the right to equal protection of the laws." 95 The complaint asked the court to: (1) permanently enjoin the police from refusing to respond adequately to battered women's calls; (2) affirmatively order the police to respond adequately; (3) order the police "to arrest when they know that a felony has been committed or when the woman requests the arrest of the assailant"; (4) order the police to "advise women of their right to make citizens' arrests and [of the fact] that the police [will] effectuate those arrests by taking the assailant into custody"; (5) order the police to "take assailants to a mental facility for 72-hour observation" when appropriate; (6) order the police to train officers in "how to best handle these incidents"; (7) order the police to start a batterer treatment program; (8) order the city to establish a shelter for women; and 9) force defendants to pay plaintiffs' "court costs, expenditures and reasonable attorneys fees." 9 6
The first hurdle which plaintiffs needed to overcome was posed by the Supreme Court's ruling in Rizzo v. Goode. 9 7 In that case, the Court held that supervisory officials must have actual knowledge of and responsibility for promulgating discriminatory polices before an aggrieved party could get injunctive relief in federal court. 98 This hurdle, however, proved to be not much of an obstacle in Scott. The existance within the Oakland Police Department of a clear arrestavoidance policy which was known to the watch commanders and other supervisors persuaded the court to allow the case to survive a motion to dismiss. 99 
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than three years after the class had filled its complaint, did the parties agree to a settlement. 1 0 0 The settlement granted most of the plaintiff's requested relief: the police agreed to a new policy in which they would respond quickly to domestic violence calls. The police also agreed to make an arrest whenever an officer had probable cause to believe that a felonious assault had occurred or that a misdemeanor had been committed in his presence. 1 0 ' This new policy required the police to make their arrest decisions without looking to factors traditionally used to justify inaction. 0 2 The police also agreed not to use the threat of adverse financial consequences for the couple to justify inaction or to urge the victim not to pursue the case. The settlement also required police to inform each battered woman that she had a right to make a citizen's arrest, and required police to help her to do so.1 0 3 Officers would thereafter refer victims to supportive agencies for counseling and other assistance. 1 0 4 Furthermore, the department acknowledged that it had an affirmative duty to enforce civil restraining and "kick out" orders.1 0 5 While Oakland was not required to provide a shelter and counseling for victims (or assailants), the city agreed to apply for federal funding for any support services available to battered women, and to pay the plaintiffs' attorney fees and court costs. The Scott settlement decree could be modified by agreement of the parties, or by a showing by either party that modification was necessary "to avoid irreparable injury to a party, or to accommodate unforeseen or changed circumstances."' ' 0 7 The police department agreed to continue to give the plaintiffs crime and assignment reports and anything else they possessed regarding their response to domestic violence situations.' 0 8 The court retained jurisdiction of the case to ensure compliance, and neither party was allowed to apply to the court for dismissal of the case until at least three years had passed and further supervision of the case was no longer necessary. 1 09 100 Scott v. Hart, No. C-76-2395 Thirteen months before the complaint was filed, two New York lawyers had decided to "institute a lawsuit challenging the legal system's treatment of battered wives" there. 11 5 They interviewed numerous battered wives and collected information about the policies of the New York City Police Department. 1 16 The affidavits that they collected showed a blatant disregard for women's welfare. 1 17 The affidavits also showed that the women were desperate to stop the abuse, had tried numerous times to do so, and had failed due only to the system's faults. 1 8 The women explained in their affidavits the economic and societal pressures that kept them from leaving their husbands. 119 They outlined the obstacles each encountered, such as a lack of day care, shelter beds or housing, and increased violence from their husbands, which, along with the absence of police protection, combined to prevent them from leaving their husbands. 120 They described how, even when women managed to obtain orders of protection, the police refused to enforce them. 12 1 The Administrative Judge of the Family Court stated to the Bruno court that he was unaware of the problems described in the plaintiffs' complaint, and that the Family Court had a right to address the changes which the plaintiffs' sought. 12 2 The Director of the New York City Probation Department issued an order setting forth procedures for processing oral or written complaints against any probation employee who failed to advise women of their right to reject offers of mediation and instead appear immediately before a judge on a petition for an order of protection. 1 23 In addition, the legislature amended of the Family Court Act to prohibit officials from discouraging or preventing anyone wishing to file for a protective order from having access to the courts for such purposes.
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Accordingly, the New York Court of Appeals dismissed the causes of action against the Family Court and Probation Department. 1 25 Even in dismissing the causes of action against the Family Court, however, New York's highest court praised "the welcome efforts of plaintiff's counsel" to alert and sensitize the courts to their responsibility to respond to the brutality inflict upon battered women.
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After the Court of Appeals dismissed the counts against the Family Court and the Probation Department, several counts against the Police Department remained pending in the trial court. Judge Gellinoff, the trial judge, was troubled by the allegations supporting these counts. 12 7 "For too long," he wrote in denying a motion to dismiss, Anglo-American laws treated a man's physical abuse of his wife as different from any other assault and, indeed as an acceptable practice. If the allegations of the instant complaint -buttressed by hundreds of pages of affidavits -are true, only the written law has changed; in reality, wife beating is still condoned, if not approved, by some of those charged with protecting its victims.
128
The police department, concerned that the ruling on the motion to dismiss was a precursor of things to come, entered into a consent judgment with the plaintiffs. The judgment provided that the police would thenceforth have a duty to respond and would re- [Vol. 83 spond to every woman's request for protection against someone she alleged to be her husband if she said he was beating her or had violated an order of protection.' 29 If the officer has reasonable cause "to believe that a husband has committed a misdemeanor against his wife or has committed a violation against his wife in the officer's presence, the officer shall not refrain from making an officer arrest of the husband without justification."'1 3 0 When the officer has reasonable cause to believe that a husband committed a felony against his wife or violated an order of protection, the officer must arrest him and should not attempt to reconcile the parties or mediate.' 3 '
When a husband who allegedly committed a crime against her is not present when the police arrive and the wife wants him arrested or to make a civilian arrest, the officer must locate the husband just as with any other crime.' 3 2 Officers must hereafter assist the wife in obtaining any needed medical assistance, and inform her of her right to get a protective order from the family court.' 3 3 The police department must promulgate new policies and training materials in conformance with the decree, and a supervising officer must promptly investigate any allegation that a provision of the consent decree was violated and, if it was, cause it to be immediately complied with as soon as possible.' 3 4 The court retained jurisdiction of the police action and allowed either party to apply for further relief as may be necessary or appropriate.
3 5
The Oakland and New York City lawsuits made clear to police departments throughout the United States that they were vulnerable to being sued if they failed to protect the rights of battered women. Battered women's advocates soon learned how many police chiefs knew that both of the departments had "lost." As a result, police departments in many towns and cities agreed to revamp their policies and practices without any suit having to be filed.' 3 6 The possibility that the town or city might be liable for attorney fees and even for damages in a case by injured women became a persuasive bargaining chip to many battered women's lawyers and advocates. The effect of the case was dramatic. As one commentator observed,
The Thurman case was widely reported in the popular press and in academic journals. It graphically confirmed the extreme financial penalty that could be imposed on police departments when they abjectly fail to perform their duties. In addition, it confirmed that in appropriate cases, these massive liability awards would be upheld. 14 1 Many police departments that did not get the message from Scott and Bruno were forced by Thurman's threat of huge liability to change their policies.1 42 
III. INCREASING ARREST POWERS

A. ENFORCING PROTECTIVE ORDERS
Although prosecutors, the judiciary, and probation offices must all play a role in protecting women from abusive partners, it is the role of the police, who are the first to respond, that usually determines whether victims ever get to a courthouse. 143 Police are the actors who must decide whether to arrest the abuser or to tell the victim about her rights. Without police help, few victims will even realize what their options are.
Women who have civil protection orders fully believe that the orders will be enforced.1 44 The order frequently contains a warning printed on its face indicating that it is a criminal offense to violate the order. 4 5 Court personnel lead victims to believe that the order will be enforced by the police.' 4 6 The police themselves, by urging victims to get civil orders, and by explaining that they cannot do 138 595 F.Supp. 1521 (Dist. Conn. 1984 [Vol. 83 SYMPOSIUM anything without such orders, also lead victims to believe that the orders will be enforced.
4 7
Failure to enforce a protective order "increases the victim's danger by creating a false sense of security. Offenders may routinely violate orders, if they believe there is no real risk of being arrested."' 148 Ultimately, without arrest, domestic violence laws could be violated with impunity. Yet even a police force willing to enforce a law is limited by the arrest powers which they have.
B. WARRANTLESS MISDEMEANOR ARREST
Realizing that the Oakland and New York City suits were timeconsuming and that judgments were difficult to enforce, battered women's advocates soon turned to other approaches to changing police handling of woman abuse cases. One approach included efforts to get each police department to develop an effective domestic violence policy. Another centered on getting state legislatures to change the laws to enable police to arrest woman abusers when responding to domestic incidents.
At the same time, police organizations, following the success of the Scott and Bruno cases, were rethinking their policies. In 1980, the Police Executive Research Forum published Responding to Spouse Abuse and Wife Beating: A Guide for Police, which informed police that other police agencies were already "reevaluating their policies, procedures and training programs in order to improve" how they "handle spouse abuse and wife beating," and which proposed models for police in making effective changes. 14 9
Inadequate policies still were in place in most departments. While officers could arrest when they had probable cause to believe that a felony offense had been committed, 150 in most, but not all, jurisdictions police could not make an arrest for a misdemeanor assault unless the assault occured in the police officer's presence.' 5 ' Because most police charge domestic violence offenses only as misdemeanors, the law, in order to enable an officer to arrest the abuser when the offense was not committed in the officer's presence, has to permit the arrest without a warrant. Changes must be made. Empirical research on police response to domestic abuse was beginning to be available. By 1984, the Minneapolis police domestic violence experiment was widely cited as proof that arrests had a deterrent effect on men who beat their wives.' 5 2 The movement to expand police arrest powers was already well established by 1984, however, and it was generally unopposed by police who established department policies. While many law enforcement officers still did not want to arrest batterers, they certainly had no objection to being given the discretion to make warrantless misdemeanor arrests upon probable cause. Many police chiefs and policymakers who knew that their departments would be vulnerable to police suits like the ones in Oakland and New York City sought these changes or instituted mandatory arrest policies.' 5 3
Legislative action began somewhat earlier. In the mid-eighties, the Victim Services Agency, as part of an effort to encourage police chiefs to adopt effective domestic violence policies, ran workshops around the country. In September 1988, the agency published a compilation of each state's arrest law as interpreted by the state's Attorney General. 163 The report showed that all but two states, Alabama and West Virginia, allowed misdemeanor arrest. 164 These remain the only states where misdemeanor arrest is not allowed for offenses committed outside the officer's presence.
C.
MANDATORY ARREST
The Oregon Coalition Against Domestic and Sexual Violence (hereinafter "OCADSV") took a different approach. It proposed a bill imposing a mandatory duty on the police.' 6 5 The bill required police officers to arrest anyone in a domestic violence incident whom the officer had probable cause to believe had committed an assault or had placed a victim with an order of protection in fear of imminent serious physical injury. This bill was enacted in 1977,166 making Oregon the first state to require police to arrest. 1 6 7 A provision in the Abuse Prevention Act 168 which allowed police not to arrest when the victim objected 16 9 was eliminated in 1981170 because police were using it to circumvent the law. 17 1 Although the OCADSV sent every police department a detailed explanation of the new law before it took effect, two years later the Oregon Governor's Commission on Women found that one third of all law enforcement agencies had not changed their policies to comport with the requirements of the law. 172 One commentator reported that "[o]fficers continued to think of their responsibilities in domestic disturbance situations as that of mediation and reconcilia- tion. Police training had not changed. The police were still instructed to respond in terms of 'crisis intervention' rather than 'crime intervention.' "173 In response to police inaction, Henrietta Nearing filed a tort suit in Oregon State Court against the police in the fall of 1980.174 The trial court granted summary judgment to the defendant police, 175 and the Oregon Court of Appeals affirmed. 176 The Oregon Supreme Court, however, reversed, holding in Nearing v. Weaver 1 77 that the police may be held liable for harm resulting from their failure to enforce a restraining order. 178 The court ruled that police did not have discretion in enforcing restraining orders issued pursuant to the Abuse Prevention Act. 179 The Nearing decision virtually required every police department in Oregon to adopt a mandatory arrest policy.' 8 0 Similar developments occurred elsewhere. By the middle of 1982, the domestic abuse laws of five states mandated that police arrest batterers upon probable cause to believe that a crime had been committed or a restraining order violated. ' 1 8 Currently, fifteen states require the police to arrest for a domestic violence incident. 8 2 In addition, nineteen states require police to arrest if the batterer has violated a protection order. 8 3 Because some police de-partments have punitively arrested both parties in an attempt to circumvent the intent of mandatory arrest laws, 18 4 eight states have enacted language directing the police to arrest only the primary physical aggressor or the party not responding in self-defense. 18 5 Finally, one state, Louisiana, has a statute that appears to mandate arrest when a domestic violence offense has been committed, but it is not being so interpreted. 1 8 6 IV.
QUESTIONS RAISED ABOUT THE POLICE ARREST EXPERIMENTS
Advocates of battered women have generally presumed that, until the entire system takes woman abuse seriously, men will go on abusing women with impunity.' 8 7 Advocates were encouraged by the suggestion of the original arrest experiment in Minneapolis' 8 8 that mandatory arrest alone had a significant deterrent effect on batterers. As more police departments adopted mandatory arrest policies, however, advocates were struck by the number of departments that failed to implement the policies.' 8 9 Even when the policies were implemented, others in the system continued to undermine the message that domestic violence is a crime not to be tolerated. Prosecutors who chose not to prosecute, judges who threw the cases out of court or refused to impose more than token punishment, or probation officers who never bothered to ensure compliance with probationary terms all left the batterer with the last laugh. This left the abuser free to flout to his victim the reality that society allowed him to beat her, or at least would do nothing effective to intervene.
Six studies were later funded to see whether arrest alone would have the deterrent affect it had in Minneapolis. 9 0 The results of While these three newer studies cast some doubt on whether arrest alone is an effective deterrent with all abusers, there are a number of points to consider. First and most important, even if arrest may not deter unemployed abusers in ghetto neighborhoods, 195 arrest still deters the vast majority of abusers.
19 6 That a few hours under arrest fails to deter the abusers who are generally considered to be society's failures is hardly surprising. In some subcultures of ghettoized people, where imprisonment is all too common, a few hours in jail may be seen as only minor irritation, or even a right of passage. 197 We do not consider eliminating arrest for other crimes (e.g., robbery), however, because it may not deter a particular individual or class of individuals. The studies may suggest that to deter more batterers, the stakes may need to be higher, not lower or nonexistant.
Second, when police arrested the offender, far fewer victims were beaten at their first subsequent encounter with their abuser. 1
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This was true even among those least likely to be deterred in the long run: in Milwaukee two percent of arrested batterers reassaulted as opposed to seven percent of those who received a warning. 1 99 Third, the Charlotte experiment found that informing both parties that an arrest warrant would be issued for the abuser was no less effective than an immediate arrest. 20 0 Since only 0.9% of those who were arrested or for whom citations were issued served prison time after sentencing, the long period of uncertainty awaiting arrest may have reinforced the message that abuse is wrong. 20 1 . Fourth, the Milwaukee, Omaha and Charlotte studies did not take into account how the female victims' responses to the various police actions may have affected the overall results. In contrast, other recent research into the effectiveness of batterer treatment programs has found that fifty-three percent of women plan to reconcile with a batterer-in-treatment but that only nineteen percent of abused victims plan to do so if the batterer is not in treatment. 20 2 Although completing batterer treatment made no difference in stopping future violence or in the seriousness of future attacks by the abuser, women whose partners were sent to court-ordered treatment were more likely to call police and bring new charges if they were subsequently assaulted. 20 3 While sending batterers to treatment has no deterrent effect on the batterer 20 4 and may actually deceive many victims into reconciling with their abuser on the assumption that treatment must be effective, the victim is more likely to use that system in the future, knowing that the criminal justice system acted once in the past to support her. 20 5 Clearly, victims' response can greatly affect how often police are called back or new charges are brought. The police studies replicating the Minneapolis experiment, however, like the original experiment itself, are flawed by their failure to take victim response into account.
Also marring these police studies is the amalgamation of numerous cases that may have far different dynamics that were lumped together. Although women victimized by male partners comprise ninety-four percent of domestic violence victims, 20 6 the Milwaukee police study included all cases of domestic violence. 20 7 While in no way minimizing the seriousness of violence committed by a woman against a man or by one homosexual or lesbian partner against the other, we know so little about the dynamics of such cases that they should have been either excluded or examined separately. 20 8 Similarly, the minority of cases where women battered men should have been excluded or examined separately. As David Adams, the director of the country's first batterer's treatment program, testified before the Gender Bias Study of the Court System in Massachusetts, virtually every woman who was ever referred to his program was in fact a victim wrongly accused by the batterer of being the aggres- 207 The Milwaukee study also included cases where the woman was seen as the aggressor against a man or where the aggressor assaulted a partner of the same sex.
208 These cases were all eliminated in the Charlotte study.
sor. 20 9 The accused women who are actually victims should have been excluded. Since we do not know whether the same factors motivate and deter those few women who are abusers, the female abusers were also inappropriately included with the male batterers in the Milwaukee study.
Furthermore, the experiments to replicate the Milwaukee police data introduced some aspects that were almost certain to influence the results by discouraging women from recontacting the police. The Minneapolis experiment compared the effect of three police responses to domestic violence: arrest, advice, and sending the abuser from the home for eight hours. 2 10 The advice given by the police officer was entirely left to the officer's discretion. 211 In Charlotte and Omaha the police actually asked the victim to leave the home in forty percent and thirty-two percent of the cases respectively when separation was the goal. 21 2 In Milwaukee, the three responses studied included arresting abusers for the "usual" average of 11.1 hours (full arrest), arresting abusers for only a short average of 2.8 hours (short arrest), and giving only a warning to the abuser. 21 3 Each group was chosen at random and heard a statement made by the officer. 2 14 The officers for both arrest groups were instructed to state the following:
1. You are under arrest for battery. 2. Battery is a crime against the state. 3. We are pressing charges against you, not the victim (cuff suspect before conveyance). Only for those in the short arrest group were officers instructed to add:
4. If you cooperate, you may be released in a few hours. 2 15 Thus, some of the difference between the two groups might depend upon the apparent empowerment given to offenders who were promised a reward for cooperative behavior. In contrast, the warning was written so that both abusers and victims would receive the same lecture: The warning, by failing to differentiate the abuser and the victim, or by failing to indicate that the police saw through the apparent equal treatment, could have only a chilling effect on any victim. This makes it far less likely that the women would ever call the police again or bring charges. Although the warning does clearly convey that the police see the situation as serious and will arrest at least one of the parties if they have to return, the neutral tone almost surely made many victims fear that they might be arrested. Likewise, the invitation to the abuser to file charges against the victim may have deterred many victims from either calling the police again or bringing charges against the abuser. Even the statement that they both have a problem and need help tended to disempower the victim and make the victim feel more shame, blame and possibly guilt. Of course, we do not know how the script was delivered. If the officer looked sternly at the abuser while stating that one of the parties would go to jail next time, the message could have been perceived very differently from the way it would be perceived if the officer said the same thing while looking sternly at the victim. Nonetheless, that such a dangerously inadequate message should have formed the basis of the control group renders the results entirely suspect.
Another weakness of these later studies was the experiment design. In some of the cities, the studies apparently called for subsequent police encounters to be treated as first encounters, with new random assignment to one of the three groups.
21 7 That some abusers, who were told to expect arrest the next time the police were called, received only the same warning surely conveyed the message that the warning was empty rhetoric. That some abusers who were once arrested received only a warning a subsequent time (or possibly a short-term arrest) makes it almost impossible to track the reasons for their subsequent behavior. Victim response is again the key.
Another troubling aspect was the large number of calls excluded from the Charlotte experiment. Only 686 of 591,664 calls for domestic disturbance help were ultimately included, amounting 216 Id. at 829 n.3. 217 Id. at 828.
to only .1 16% of the calls received (or .128% of the calls where an officer was dispatched). 21 8 All cases where the women requested that the abuser be arrested were inexplicably excluded. 21 9 Thus, the only cases studied were those few ones in which the woman was either ambivalent about or opposed to having her abuser arrested.
An equally disturbing feature of the Charlotte study was the assumption that women victims who were not interviewed were assumed not to have been victims of subsequent crimes. 220 This assumption is especially suspect given the large discrepancy in uncompleted follow-ups in victim interviews between cases where an arrest was made or a citation issued and cases where advice and separation were used. 2 2 1 In most of the cases that lacked follow-up interviews, the women could not be located. 2 22 In a few, they were afraid to cooperate. 22 3 In cases where their abusers were given citations or arrested on the spot, only 13.3% and 13.6% of the women, respectively, failed to complete the six-month follow-up interview.
22 4 Yet 20.4% of the women (150% more than in the other groups) whose cases were mediated and who were temporarily separated from their abusers did not complete the six-month interview.
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We also need to know how many victims and abusers heard about other police responses to domestic disturbances. The twentyfour percent of abusers and nineteen percent of victims who knew about Milwaukee's mandatory arrest policy 2 26 should have been excluded from the study, particularly if no arrest was made. Others who learned of other possible police responses also should have been excluded. An inherent weakness in this experiment was the assumption that abusers would expect police to respond in the same way the next time.
It would be helpful to know in all of these studies whether and for how long the parties separated and whether and where any of them moved. Did the victim's behavior vary with the police response? If one or both of the parties (and especially the victim) moved out of the city, the abuser would be less likely to show up again in the city's police and court records, at least as repeating his violence against the same victim. Rather than asking abusers if they knew that the city had a mandatory arrest policy, it would have been more helpful to ask what policy they thought the police had. If it included arrest, then on what basis? Learning what the abuser believed to be the outcome of his actions might better explain his motivations in the first place. Someone who believes that arrest is an unlikely possibility will probably assess that risk very differently from someone who believes that arrest is a certainty.
That the prosecution outcome was not seriously monitored or examined in the replication experiments is also distressing. Battered women's advocates expect that an arrest, followed by a speedy trial with a real sentence whose terms are enforced, sends the strongest message. The message communicated when a person is arrested, but never prosecuted (as happened to ninety-five percent of those arrested in the Milwaukee experiment) 22 7 might so weaken any long-term deterrent effect of the arrest as to explain the results. The same could be true of a low conviction rate (only one percent were convicted in Milwaukee 2 28 ) and lenient or unenforced sentences (only 0.9% in Charlotte spent time in prison after sentencing) 2 29 or enforced.
We also need to explore the manner in which different arrest, prosecution and sentencing policies affect the children in homes where there is domestic violence. Even if it turned out that an arrest policy has no effect on either the offender or the victim, if it has a deterrent effect on the sons, the policy might still be worthwhile, because they are at danger of growing up to be abusers themselves. 23 0 Similarly, if fewer daughters who grow up in homes where they see their abused mothers stay in abusive relationships as adults, the deterrence would be a success. Yet, society is unlikely to know any of this for many years.
We should not forget the results of the Duluth experiment, 23 1 which studied different police policies. That study revealed that minority males comprised thirty-three percent of those arrested when arrest was encouraged but left completely to officers' discretion, thirteen percent of those arrested when officers were encouraged to arrest and required to submit written reports explaining failures to do so, but only 8.5% of those arrested under a policy mandating 
